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JOSEVIL ANTHONY CAMIRE, infant 
JANUS ANTHONY CAUIR@E, and hia mother, GALL 
MARIE CAMINE, and JAMES ANTHONY CANIUE ang 
GAIL NARI CAMIRE, Individually, 
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NOTICE OF APPEAL 

-against= 

UNITED STATSS OF AMERICA and 

CAPT ae VONALD rAiGA, id Uv. + 

De fendanis-iespondents. 
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PLEASE TAKE NOTICE, that the above named plaintifis-appellants, 

Joseph Anthony Caaire, Jaacs Anthony Cawire and Gail Mario Banire, 


hereby appeal(s)to United states Court of Appeals = Second Circuit 


fromthedecision and judgment | ofthe lion. Janes 7, Foley, U.S. District 
Court , Northern District of New York, in this action, entered in the office 


of the Clerk of said Court 


onthe 9th dayof Uctobe., 


and from each and every part thereof. 
Dated: October 20, 1975 


Yours, ctc., 


LIVINGSTON L,. WATCH, LSy. 
TO: U.S. District Court Clerk, 
Jd. &. Scully Attorney(s) for plaintiffs and Appellants 
rier New York 13503 Village Offices & Civic Ceuter 
Kkeescville, New York 12944 


U. S. Attorney Janes Sullivan 
U.S. Attorney's Office 
P.O. Buildin - Att.: Richard hiahes, Asst. U.S. Ss snag 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OCF NEW YORK 


JOSEPH ANTHONY CAMIRE, infant by his 
father, JAMES ANTHONY CAMIRE and his 
mother, GAIL MARIE CAMIRE, and JAMES 
ANTHONY CAMIRE and GAIL MARIE CAMIRE, 
Individually, n 
Plaintiffs, C056} 
-against- 74 CV-501 


UNITED STATES OF AMERICA and 
CAPT. DONALD MARGER, M.D., 


Defendants. 


APPEARANCES: OF COUNSEL: 

LIVINGSTON L. HATCH 

Attorney for Plaintiffs 

Village Offices & Civic Center 

Keeseville, New York 12944 

JAMES M. SULLIVAN, JR. RICHARD K. HUGHES 

UNITED STATES ATTORNEY Assistant U.S. Atto 

Attorney for Defendants FedGeral P. 0. Builidi 
United States of America and Albany, New York 1 
Capt. Donald Marger, M.D. 

Federal P. 0. Building 

Syracuse, New York 13201 


JAMES T. FOLEY, D.J. : 
MEMORANDUM-DECISION and ORDER 

The plaintiffs filed a notice of claim with the Department 
of the Air Force against the defendants and others on January 17, 
1974. The administrative claim was denied on August 9, 1974, on 
the ground that, under the Federal Tort Claims Act, the plaintiffs 
failed to file the claim within two years of the accrual of the 
cause of action. 28 U.S.C. § 2401(b) (1970). The plaintiffs 
filed their verified complaint in this action on December 3, 1974, 
and an Assistant United States Attorney was personally served with 
a copy of the summons and verified complaint on December 4, 1974. 

Defendant Dr. Donald Marger's motion to dismiss the complaint 
against him for malpractice was granted with consent of the attorney 
for the plaintiffs. Here we are only concerned with the motion to 
dismiss the complaint, as submitted by the United States of Amcrica, 


the romzining defendant. € vic.) 7A’ 
\ « 
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Two causes of action are contained in the complaint; the 
first seeks damages for the infant himself, Josepa Anthony Camire 
(hereinafter “Joseph"). The second is the customary derivative 
cause of action brought by Joseph's parents, James Anthony Canire 
and Gail Marie Camire (hereinafter “Mr. and Mrs. Camire"). Since 
Federal Rule of Civil Procedure i2(a) extends the time of the de- 
fendant to answer until after the disposition of this motion, tae 
motion shall be determined according to the facts as alleged in 


the complaint. 


FACTS 


Joseph was born on November 27, 1970. At that timc, Mr. 


Camire was in the United States Navy. Using her privilcges to secK 
medical attention for the family, Mrs. Camire took her son to the 
Plattsburgh Air Force Base, on April 15, 1971. Captain Donald 
Marger, M.D., examined Joseph for symptoms that he diagnosed as 
“cutting teeth and a cold.” Three or four days later, and then on 
April 22, 1971, Dr. Marger saw the infant again and continued the 
same treatment. On April 26, 1971, with Dr. Marger's approval, 
Mrs. Camire then took Joseph with her to California, where she 
brought the child to the emergency room at the Balboa Naval Hospital, 
located there. Mrs. Camire claims that the doctor toid her that he 
suspected meningitis, in an advanced stage of three to four weeks. 
This allegation appeared in the notice of claim. The complaint 
alleges that the exact type of meningitis was undiagnosed, due to 
the advanced stage of the illness. However, Mrs. Camire's affidavit 
(Pg. 3) denies that any mention was made of the stage of the men- 
ingitis. Her affidavit does state that the doctor mentivicd that 
the child should be baptized and given the Last Rites. However, 

it is averred in the complaint in this action that the plaintifis 
knew nothing of improper diagnosis, misdiagnosis, or the abiiity to 
make a claim against the government for negligence, until approx- 
imately July 10, 1973. 
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In June 1972, Mrs. Camire and Joseph returned ta Platts 
where further care and treatment was given to Joseph, now by govern 
ment Dr. Metnick. A civilian doctor subsequently told Mrs. Camire 
that the undiagnosed meningitis was the cause of the injuries to 
Joseph. In a further inconsistency, the plaintifi asserts 
affidavit that this was the first time she knew about the undiagnosed 
meningitis “and that there may have been something wrong in the 
diagnostic process.” 

While discussing an unrelated matter with Mrs. Camire, Attoracy 
Hatch discussed Joseph's medical problems with her, on July id, 1973. 
Mrs. Camire's affidavit states that "she was unaware of any improper 
handling of the infant son until she was advised by another Goctor 
and by an attorney that there was a possibility of a medical ma:- 
practice claim." All alleged acts of malpractice occurred soleiy 
during the week that Joseph was under Dr. Marger's care. The piain- 
tiffs assert the timeliness of their action on the grounds that they 
did not know until July 1973 that a medical malpractice case existed, 
and that their first knowledge concerning a possible misdiagnosis 
was in June of 1972. To avoid a dismissal for lack of timeiiness, 
plaintiffs assert that: (1) Joseph was constantiy under the “care 
ané treatment" of the United States, for injuries sustained at the 
Plattsburgh Air Force Base, until February 1973; (2) plaintiffs did 
not discover the “true nature” of the misdiagnosis until July i973. 


The defendant United States of America rejects the assertion tha. 


the filing of the notice of claim in January of 1974 was timely. 


The outcome of this notion to dismiss the complaint depends on 
the timeliness of the filing of the notice of claim. According to 
28 U.S.C. § 2401(b), a tort claim against the United States is barred 
unless presented in writing to the appropriate federal agency within 
two years after the claim accrues, or unless the action is begun 


within six months after the date of mailing of a notice of final 
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denial of the claim by the federal agency. The purpose of a 
statute of limitations is to compel the exercise of a right of 
action within a reasonable time, in order to protect a defend 
against stule and unjust claims which cannot be properiy 

at a later time. Where a statute creates a new right of action 
(liability and remedy), such as a right of suit against the United 
States, and a condition requires suit to be brought within a speci- 


fied time, then "the time within which the suit must be brought 


a a Se 


operates as a limitation of the liability itself as created, and 
not of the remedy alone. t is a condition attached to the right 
to sue at all." The Harrisburg, 119 U.S. 19%, 214 (1865). iiere, 


the statute of limitations becomes part of the right of action, 


ee er 


and if it is found to have not been complied with, then, despite 
the natural inclination for sympathy, the right, remedy and iia- 
bility are forever barred. Unlike a simple statute of limitations, 
the defect is jurisdictional, and the action may be dismissed on 
motion for failure to state a cause of action. Quinton v. United 
States, 304 F.2d 234 (5th Cir. 1962). In addition, a plaintiff's 
Gerivative claim, stemming out of Claims which are barred by lim- 
itations, is also barred. 

The Federal Tort Claims Act provides that the two-year period, 
within which to give a notice of claim, begins when the “claim 
accrues.” Although state law usually determines whether or not a 
cause of action exists, the period of limitations may begin to run 
at a later time, as commanded by federal law. Quinton v. United 
States, 304 F.2d 234 (Sth Cir. 1962); contra, Tessier v. United 
States, 269 F.2d 305 (lst Cir. 1959). In the case of an erroneous 


diagnosis, the Ninth Circuit found that the malpractice claim ac- 
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crued when the claimant discovered, or reasonably should have dis- 


covered, the acts or omissions constituting malpractice. iungerford 


Sa tt tae Bl 


v. United States, 307 F.2d 99 (9th Cir. 1962). In a Pifth Circuit 


case with similar allegations of negligent medical advice and 


a wi 


treatment (a medical examination did not find tuberculosis), the 
a el 
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court found that the cause of action docs not accruc until there 
has been both a negligent act and resultant damage. ii other 
words, a Claim arises when the injurious consequences (Ganage) of 
faulty advice display their effect. Once there has been faulty 
medical advice at the time of examination, the cause of action 
accrues when the advanced condition is manifested. United States 
v. Reid, 251 F.2d 691 (Sth Cir. 1958). Therefore, the class could 
only accrue on the date of the doctor's act or umission, if the 
claimant knew that he was injured when the act in guestioc 

place. Bizer v. United States, 124 F. Supp. 949 (N.D. Cal. 

When the nature of the injury is such that it Coes not manifest 
itself to the patient immediately, the determination of when the 
cause of action accrued does not depend on when the injury was in- 
flicted. It accrues when the plaintiff has reason to know he has 
been injured, which is usually when his condition is properly diag- 
nosed and related to the earlicr malpractice. However, the plain- 
tiff cannot delay the action until he knows the precise extent of 
the damage; the statute of limitations begins to run before the 
claimant can ascertain the full-damage. Portis v. United States, 
483 F.2d 670 (4th Cir. 1973). 

In accordance with the previous discussion, the cefendant 
United States asserts that the cause of action accrued on or about - 
April 27, 1971, when Mrs. Camire was told, by a different coctor, 
in a different hospital, that Josep:. had some form of meningitis, 
rather than a “cold and tecth-cutting." The plaintiffs argue that 
the period of limitations was postponed or tolled until July 10, 
1973. 

There is no tolling of a federal statute of limitations where 
the filing of a complaint within a certain period is a condition 
precedent to commencing the action. Courts have interpreted the 
Federal Tort Claims Act strictly, even with extreme results [Lomax 


v. United States, 155 F. Supp. 354 (B.D. Pa. 1957)], “construed in 
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favor of repose for the United Scates. Cooper v. Unitec Sta 

642 F.24 908, 912 (7th Cir. 1971). The strength of feceral pre- 
emption of otherwise invincible state rules on tolling is displayed 
in case law that holds that infancy Goes not toll the statute os 
limitations under the Federal Tort Claims Act. Finn v. Unitcea 
States, 125 F. Supp. 721 (E.D.N.¥. 1957). 


The plaintiffs rely 


basing their argument on Kossick v. United States 


(2d Cir. 1964)} and Borcia v. City of New York 
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in order to prove that the statute of limitations dic not begin to 
run until July 1973. In Borgia, where the plaintittf remained in 

the hospital, the New York Court of Appeals found that the continuous 
treatment ended when the patient was discharged, subsequent to the 
time of the last act of malpractice. Thus, in New Yorr state 

when the course of treatment that includes the wrongful 

sions has xun continuously and is related to the same original 


dition or complaint, the "accrual" comes at the end of the treatne 

The plaintiffs unsuccessfully rely on Kossick, whic: Gecicea 
that federal law determines when the limitation period starts to 
run, even though state law determines if a mature cause of action 
exists as yet against the United States. The Court of Anpeais, 
Second Circuit, in Kossick characterized the opinion of Judge Wisdom 
in the Fifth Carcuit opinion in Quinton as powerfully reasoned anc 
tollowead it as correct. However, Kossick does mention a continuous 
treatment doctrine, with the refinement that the postponement of 
the accrual of the claim does not continue during “merely occasional 
hospital visits at substantial intervals, and these for examination 
or minor treatment to alleviate sequelae of the injury rather than 
for further cure." 330 F.2d at 936 (where the continuous treatment 
doctrine was held not to apply to the plaintiff). 

The facts in the case before us, giving them full favor for 


the plaintiffs, do not meet the purposes of the continuous treatment 


Goctrine, which is meaat to uphold the doctor-patient relationship. 


Fo 


Fh A a Ne eA thi is 


The plaintiffs not only changed doctors after april 1971, but they 
also alternated between two hospitals. The best solution to such 
a situation is found in the Ninth Circuit case of brown v. United 


States [353 F.2d 578 (9th Cir. 1965)]. ‘The court explained thut 


to the care which has been or is being given, as 
tionship continues. In Brown, the Ninth Circuit 
if the physician-patient relationship tolled the statute of limita- 
tions, the relationship ended whea treatment by particular doctors 
at a naval hospital ended, even though the claimant was later 
treated by different doctors at another naval hospital. As for 
imitations in the Federal Torts Clain Act, “one who continues to 
receive treatment from succeeding government Physicians is not, 
regardless of the circumstances, excused from concucting 
inguiry into conduct of the doctor with whom the personal relation- 
ship has terminated and who is not claimed to have ected in direct 
concert with succeeding physicians." Id. at 580. See also, 
Ciccarone v. U.S., 486 F.2d 253 (34 Cif. 1973). 2 
changes Goctors and }-ows of acts or omissions upon which his claim 
for negligence in a medical Malpractice is based, he should no: be 
allowed to forestall bringing suit until treatment for his injuries 
is complete. No other circuits have a more liberal rule, and some 
give less weight to the continuous treatment doctrine. Ashley v. 
United States, 413 F.2d 490 (9th Cir. 1969). It is unclear from 
the plaint.ff's papers as to what period of time was spent on 
treating the meningitis, as compared to when the child was treated 
for rehabilitation from the effects of the disease. Although the 
latter may continue for many years, this medical treatment cannot 
be used to postpone the statute of limitations, without any con- 
Spiracy by the doctors to conceal the fact of negligence from the 
piaintiffs. ‘In Brown, even though no government doctor had stated 
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that there had becn negligent treatuent of the child, the court 
found that facts sufficient to alert a reasonable porson that 

might have been negligence was atforded to the parents, and tic 
Claim accrued, when the parents were told that the chile’s biindness 
was a result of the cxcessive use of oxygen. 

Phe plaintiffs' final argument is that they coule act have 
reasonably discovered the tiaipractice before July of 1973, ana the 
possibility of a misdiagnosis before June 1972. teowever, by ogi 
1971, the plaintiffs knew that Dr. Marger had mistaxenly diagnosed 
meningitis as being a cold, and at that time the- octorepatient 
relationship with him had ended. The excuse of "blameless: 
ance" does not apply here. See Urie v. Thompson, 

(1963). Even if the plaintiffs did not know what meningitis is, 
they should have asked the doctor if it was different than a 

The plaintiffs also rely on the date of July .973, which i: 

they were first advised by a lawyer, consulted for a different 
purpose, that they have a cause of action. This is clearly ir- 
relevant as a basis to toll the statute of limitations. Similarly, 
the government is not required to advise the plaintiff of his right 
to sue. Also, the statute of Limitations begins to run, even if 

a doctor does not admit specifically to negligence, as long as the 
plaintiff has knowledge of facts sufficient to alert a reasonable 
person that there may have been negligence; the plaintiffs here 
certainly had such knowledge. The statute of limitations is not 
tolled until the plaintiff seeks legal advice, but merely until 
the misdiagnosis is knowa. 

The plaintiffs must realize that Dr. Marger did not cause th 
meningitis, but possibly he did breach his duty to maxe a careful 
examination and communicate a proper diagnosis to the piaintiffs. 
Hungerford v. United States, 307 F.24 99 (9th Cir. 1962). We do 
not know if the one-week delay in receiving a proper diagnoisis 
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aggraveted any injuries causéd by the meningitis, and the plaintiffs 


ao not make such an allegation. lowever, these questions ; 
be answered since, in my judgment, the plaintiffs did not » 
either a timely notice of claim or a timely necacement of 
action. 

The motion by the 4d ; jnitea States of America to dise- 
miss the plaintiffs’ complaint is grantec, and the complaint is 
hereby dismissed against it with prejudice. 

It is so Ordered. 

Dated: October 9, 1975 

Albany, New York 
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ANT ¢ CAMIRE and GAIL wane ‘CHEE, 


Individ o ually, 
Plaintiffs, 
- against - 


UNITED STATES OF AMERICA and CA. 
RAL MARGER, M.D., 


HONORABLE JOSEPH KR R. SCULLY 
Clerk, U.S. District_Court 
Federal Post “Ostice Puilding 
fabany, New York 12207 
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Attorneys, for Plaintiffs 
Main Strect ‘: 
Keesevilic, New York 12944 


PIEASE TAKE NCITICE that upon the annexcd Memorandun 
of Law of Richard K. Hughes, dated the 47? day of January, 


1975, and upon all the papers filed and proceedings had herein, 


the undersigned will move this Court at a Motion Day thereof 


to be held at the U.S. Post Office and Court House, Albany, 
New York, on the 17th day of March, 1975, at 10:00 a.n., 

or as soon thereafter as Counsel cen be heard, “or a Judgnent/ 
Order, pursuant to Federal Rule of Civil Procedure 12(b)(6), 
dismissing the Complaint files, herein, for faitire to state 

& Claim upon which relief can be granted, and for such other 


and further relief as the Court may deem just and proper. 


r 
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PIZASE TAKE PURTULR NOTICE that opps ouLr My papers, aa 
any, ure to be served on the United States Attorrsy at least 


five days prior to the return date of the motion. 


DATED: Albany, New York 
January 42, 1975. 


Tr eersG Ff 

Usblaiits sie 

wn wr Pye, 

VIE 1D STs, TES AT 

Northern District of New York 

4ttorncy for Delendant, Uaited 
Ewates or fmerica 

«S. Post Office and Court Uouce 

&ivany, New York 12207 


Uv 
* 
& 


By y Rechte Re Keg 
pre wemeee Sebeteiaeheiisiiisieisiiiieianiiie 
Richard ie Hughes 


‘ Aasistent U.S. Attorney 
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UNITED STATES DISTRICT coun? 
NORLTUENN DISPRICT OF KEW YORK 
re RENT SE REND reer as aee 
JOSEPH ANTICNY CAMIPE, infant by his father, 
JAGS ANTHONY CAMING and his mother, 

GAIL MARIE CAMIRE, and JAMES ANTHONY CAMTIC 
end GAIL MARIZ CAMINE, Individually, 


Plaintiffs, CIVIL H0. Tipt¥-S01 
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Be Je y. ee, 
UN res CYAN Acie or AMERICA ae CAPY DON <tr : oF vt, _ 
Whi atid Us dneaila ang CAPT, jasdsdas aU Yds 


MARGER, H.D., 
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This Vederal Tort Claims Act cuit was comuzenced by 

plaintiff’s! filing their verified complaint with the Clerk 
of the United States District Court on December 3, ag74. 
An Assistant United States Attorney was personally rerved 
with a@ copy of the summons and verified Complaint on December 
4, 197. Pursuant to Federal Rule of Civil Proeecure 12(a), 
the tine for the defendant UNITED STATES oF AMERICA, to 
appear, anower, or nove with respect to the verificd complaint 
will expire on February: 3, 1975. Rule 12(a) further cirects 
that service of the present motion to disniss extencs the 
tine of defendant, USITED sTATTs or MERICA, to answer until 
after disposition of this motion. 
II. STPATMORIT OF FACTS 

According to the facts cs Glleged in plaintiffs’ verified 
complaint, co-plaintiff infant, JOSEPH ANTHONY CAMIRE, was 
born to his parents, and complaintifS, GAIL MARIE CANIRE, 
Gnd JAMES ANTHONY CAMIRG, on or about Novender 27, 1970, 
at the Plattsburgh Air Force base, Plattsburgh, New York. 
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This Air Force Dase ic port of the Department of the Air 
Yorce, within the Department of Defensa, an agency of 
G@efendant, UNITED STATES OF AMERICA, 

The Complaint further alleges that the 4nfsat con waz 
examined by defendant, CAP’. DONALD MANGIR, M.D., & member 


of the medigal staff of the hospital at the basc, on or 


re nena amine wtterneienitenth-ceinstinibee 


about April 15, 1971, for diacnocis of an atluent monifected 


by symptous of “high fever, voniting, convulsions, rigidity 


- 
<onepiniananescaiite 
Kee 


of neck musclea, and persistent crying.” At that tine, 
defendant, MARGER, allegedly dlagnosed the malady as a cone 
bination of a coanen cold, and cutting tecth. The vlaintifcea 


@lso allege thet despite the continuance of these cerious 
2 . 


Symptoms, further examinations of the inZant plaintiff? by 
defendant, CAPT. DONALD MARGOR, M.D., resulted in the sane 
Giagnosis. 

Plaintiffs allege that the final improper treatment 
of the infant plaintiff, by Ccfendent, MANGER, occurred 
oa or about April 22, 1972. April 22, 1972, accordingly, 
is the final date at which the alleged malpractice of defen-= 
dant, MARGER, with respect to the infant plaintiff, could 


have occurred. 


Upon his arrival in California latcr that sauce noath, 
the infant plaintif? was axnuined by different medical 


personnel at the San Dicco Naval Hospital, San Diego, 


acc eee een 


California, At his admission on April 27, i971, the plain- 
tiff infant's maladies were immediately diagnosed us 
dchydration, meningitis, and seizures. A COpy oF said 
admission forn is attached hereto as Exhibit 1. Paragraph 
ten of the verificd complaint concedes, that upon the infant 
plaintiff's arrival in California in April, 197i, his 
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condition “was immediately ¢lagnosed a2 an advanced casc 
of meningitis.” Ths plaintiffs do not ollece any additionai 
acts of neglicence or malpractice by cmpivyees or crents of 
Gefendant, UNITED STiTES OF JERICA, occurring aficr April 


22, 1971. 


ba | 


Paragraph fifteen of the verificd complaint alleges 
hat the plaintiffs initiclly filed an administrative clain 
with the Department of the Air Force on or about Jonucry 
17, 1974. A copy of the standard cloin fora 95, is attached 
hereto as Exhibit 2, and an additionn2 Notice of Clain is 
attached hercto as Exhibit 3. 


It shoule be notcd thet in the plaintif?s' Notice of 


Claim, cworn to oa the tenth day of Deecuber, 1973, at ca 
two, plaintif?, GAIL MARIS CAMIRG, *[u ‘pon arrival at the 
San Diego Navel Pase," (on or about April 26, 1971), "und 
after iumediatcly taking said child to the San Dicco Naval 
Hospital, ...was advised that the said child had an edvenced 
case of spinal meningitis of approximaicly three to four 
weeks advance stage." : 

Said administrative claim was denied, on or about Aucust 
9, 1974, for pleintiffs' failure to file the administrative -- 
claim within two years, of the accrual of the cause of action, 


Gs required by Title 28, United Stetcs Code, Section 2401(b). 


TII.. ARGUMENT 


OTN" MITS FROM PAT TOrP cry Ss ae ; 
A. POINT e THIS i DEAL TONT CIAIMS 4CT SUIT 
s oteatiatetineminmetinnamae 
r. 


S LANRED BY Tits APPLICABIE FEDCAAL 
SEATUTE OF LIMITATIONS FOR PALLWAE 
OF PLALTIFFS TO PRESET A URITTEN 
{DAINISTRATIVE CLAIM TO THE UNITED 
STATES DOPARTHENT OF TUE AIR ¥YORCE 
WITHIN TWO YEARS OF THE ACCRUAL OF 
Tis CLAIM, 


Title 23, Uaited States Code, Section 2401(b)(1966), 
Girects: : 


ers 


A tort e@lain : gf 

forever barred 

to the F DY 3ro ie 

artey such el 

within Bix rc 1 

fied or register ati3,5 Of notice of inal 

the clain by the agency to which it was preecn 

The most recent acts of negligence of an camployce of 
defendant, UNITLD STATES OF “ERICA, one Donald iiurger, M.D, 
@licgedly occurred on or about Aprii 22, 1973. Pisa 
contend thet at that tinc, Dr. Merger "Sciled to 
treat, classify, idcntify and diagnose the illness of the 
infant plaintif?; failed to take suitable steps which would 
ansure the compicte diagnosis; and failed to use basic medical 
tools in the evaluation, diagnos re and treatment of 
said infant." The plaintiffs allege no further or 
acts of negligence, or mecical malpractice, on the 
any employees or agents of écfendant, UNITED STATES OF ASRICA. 
The treatment of the infant plaintiff’, JOSEPH ANTICNY CAMIRE, 
by the said Dr. Marger and the recaining medical perconnel 
on the staff? of the Plattsburch, New York Air Force Base 
Yospiteal terminated sometins prior to April 27, 1971, when 
the plaint:i7. ‘infant was adaitt tcd to the Sun Diego, California 
‘Maval Hospital for treatment of meningitis. Plaintiffs allege, 


da paragraph ten, that the "came symptous os previously reported 


to (defendant) Marger (were) imucdietely diagnosed an 


advanced case of meningitis.” NMarger had allegedly previously 
Giasnosed the plaintif? infant's condition as "cutting teeth 
and a cold.” 

It is clear, therefore, from the Complzint that plaine 
tiffs on April 27, 1972 were aware of the alicced improper 
Giagnosis and treatment of the infant plaintiff ty defendant, 


Marger. They were thon fully aware of tie fact ¢22: 
infant plaintiz? had "an advanecd case of wcnincitis’ 
not & ccmumon cold. It docs not Fequire special uedicui knoye 
ledge to know that the effect of meninsitis can te, and often 
is, permanent paralysis, The fact that the discase was 
advanced and that eisSferent medical personncl ct Q ai iferent 
facility drcdiatoly Glagacced the condition and bern 
treatment chould be more than ¢ equate notice to 
Claimant that the prior ucdical treatment may have been 
deficient. 

It is well estublizhed in the majority of circuit 
thet "Segeral low determines when a tolain acerucs' within 
the meaning of Section eae That statute is net merely 
& procedural statute of limitations but "4¢ imposes as a 
dictional prerequisite to recovery, & cubstentive conditi on, 
qualification, a restriction on both the right and resegy 
of the plaintiff and on the suability of the Uniicd 

i United Stetes, 330 F 


1964), cert. €enied, 379 U.s. 837(1964). In Xos sick, cuprc., 


the Second Circuit followed the leading decision or Ouinton 

v. United § S, 304 F. 2d 234 (5th cir, 1952). In Guinton, 
Eupra., et poze 235, that Circuit, efter ruling that federal 

law determined when the claim accrued, held that a malpractice 
action against the United States could Only be maintained "within 
two years Gfter the clainant discovered, or in the exercisa 

of? reasonabic diligence should have @iscovered, the existence 


of the ects of malpractice upon which his claim is based," 


[See also: Beech v. United States 345 P.2¢ 872 (Sth cir. i965), 
ae ed | 


hungerford v. United Ste £, 307 F. 2d 99 (9th cir. 1962), 
Coyne v. United States, 411 P. 24 987 (Sth Cir. 1969), Robinson 
V2 U.S. lavy, 342 FP. Supp. 381 (E.D. Pa, 1972), Ashley v. 
United States, 413 F. 24 490 (9th Cir. 1969), Moreno v. U.S. 


Navel Nospitai, 437 PF. 24 1009 (3rd Cir. 2972), and Brown 


ea “Ths : 


Vv. United States, 353 yr. og STS (9th Cir. 2965): . 
ieee ally * 


a 


It 4s also firdly establichea that the fact thas 
Clain accrucd Curiag the winority of the piaintizr 
ANTHONY CAMIRE, does 
limitations, 

(9th Cir, 1965), cert, Cenied, 35 i i it 
Court upheld the Clswissai of the dafent p 

by the District Court by rulins ¢ 

minority nor the absence of a 

Statute, (See also: 

673 (9th cir. 1958), and Brown y, 1 

paze 579) 
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&ppear to be &attenstineg to Circunvent 
normal application of 28 yp sed States Code sect 
by relying on the New York doctrine of "continuous t 
Originally annunciateg in Dorris Vv. City of 7 
24 151, 237 N.y.s. 24 319, 187 Ne. 24 77T(19S2).  Pleintires 
Gllege that the infant Pleintirr, JOSEPH ANTHONY CAN , 
*had been under the care of the defendant, UNITED szarcs 
OP AMERICA, up untiz Pebruary 16, 1973," within tuo years of 
Piling the adainistrative Claim. There are RO @llevations 
or any b2lpractice @uring that Period, nor even any allegations 


of contact With the defendant, Marger, 


/ 

In Borpia, Euore., the New York State Court or Appeals 
considered the issue Of whether a Clain accrues on the date 
of @ negligent act or Ciission, or at the end of a continuous 
Course of medical treatment by the Becused hospital, (emphasis 
Added), and decided in favor of the latter. 


ER RI cg a te 


orcas essaerun regress 


sick, Supra., at page 936, the Second 
considered the New York doctrine of continuous 
found it inapplicable to the pleiatirr. 
Statute woulc have expired when the 
charged and no further remedy could 
Court further noted that 4% 
t as ang 
age zeurther treaticc 

ios er tal, ho vu.Sc. SCCtion GiGea neric od that w 

hever expire Go lons as he is a seaman.’ 
The present infant pleintif? was entiticd to, and allegedly 
Gid recoive governmental medical care during the period of 
active militery service of his. 
terminated on crabout Fobr 

In Cenying the motion of the United Statce 
the complaint, District Judge Weinfeld, in his onint 
Accardi v. United 
noted that “the running of the statute of Limitations is 
for the period during which he (the claina t) undergoes treate 
ment for the iujury ond refrains fron Deanein: suit,” 

After trial of this case, however, Judge Weinfeld detere 


mined that there wag no ditional treatment to the plainticr's 
* 


ad¢ 
cye after September 8, 1965, aeons the plaintiff had been 


rehospitilzed from Decem> that the plaine 
tizif discovercd the negligent acts or omission of defenéont's 
employees or before December 31, 1965, and that since the suit 

was not filed until March, 1953, the action was barred irrespective 


of plaintiff's treatment by gzoverrnent physicians until July, 


(1966. Accardi v. United States, 372 F. Supp. 205(S.D.%.Y. 1974). 
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snes lacoste 
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A case which seens 
case, in which treatment by the 
minated more th <0 years prior 
ie Ciecnrone vy. United States, 496 ¥, 2d 253 (3rd Civ. 2973). 
in affirming the judgcent of the District Court dLonicsing the 


piaintif?'s claim, the Circuit Court stated, 


"On Aurust 

Mone Of fpr 

Governatat 

August 0, 1953 was 

tinuo i treatment ter: 

investizate the deleterious consecunnces of tha‘ 


a “ " S80 9, 4 ieee, ‘ gg AE ee iormeeo | 
mechs “fose. 45 3024UTC tO pursuc his 
. 


two years of that date operates as bar 
The doctrine 
by the Ninth Circuit Court of Appeals in Aghi.c) 
States, sunre., at pace 493, and 
The Circuit Court in Frown noted 
protcct the patient-phyaician relationship. 
chip with the particular phycician,terminates, 
the protection sintlarly ceazes, 
The relationship between the patient, JO ANT UOUY 
CAMINE, and the physician, DONALD MARGER, M.D. terminated on 
or about April 22, 1971. On that date, the protection afforded 
by the doctrine of “continuous treatment” sistlarly tersinated. 
IV corclusro: 
Por all the foregoing reasons, the defendant, UNITED STATES 
OF AMERICA, requests that the plaintiff's Complaint be dicnissed 
with prejudice for failure to state clains upon which relief 
can be granted, pursuant to Federal Rule of Civil Procedure 
22(b) (6). 


Dated: Albany, New York Respectfully sulmitted, 
January / , 1975. 
JAITIS M, SULLIVAN, SR. 
USITED STATS ATTORNEY 
Attorneys formDefendant, United 
States of Ancrica 

U.S. Post Office & Court House 
Albeny, New York 12207 
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Assistant U.S. Attorney 
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The claimant shall forfeit and pay to the Uaited States the sur Fine of aot more than $16,000 or iraprisonment for not more : 


of $2,000, plus double the amount of damages sustained by the than 3 years or both. (Se 62 Stal. 698, 749; 18 U.S.C. 237, 1001.) 
United States. (See RS. $3490, $438: 31 U.S.C. 231.) | 
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JOSEPH . NTHONY CA? n ood VINGE TON ae 


Koeseville, New Yo Attorney At 
P.9. Box 296 
Keesoviile, 


JAMES ANTHONY CAP MIRE 
Keoseville, Now York 12944 


GAIL PY MARIE CA SIRE 
KReosevilic, New Yorr 12944 


whe tm or other compensation: 
3. The neture of the clais; the tine wi he place where 
j and the manner !n which the claim arose: 


On Nuvems¢ 27, 1970, Joxeph Anthony Cazire wus born 


oS a ate ree 


Goil Morice Canire and James Anthony Camire at the Patteburgh 


] 
ASy Fores esr Hospital, in Pluttebureh, New York. Javes A. 


: Caslie, the father, was an he} in the United States ayy who was 


) tabouquently Atacharged from miiltary service on vulduaie 14, 
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y ~ 


California, Upon arrival at the 
inzediately taking said Child to the fan Diego 
Gail. Marie Cazire was GCviged that the aid child hae au Edvanced 
Case of spina) meningitis of “SPprexigately three to four weeks 
AGVancea stage, 

Sines thet Gate the Child has tuen Parolyzed ang unable to 
Care fcr itaselr “P Gevelope as o normal child, 
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i\Datod: November 30, 1973. 
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GLIL MAKIE CAMIRE, being 
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ethas ‘le is the claimant herein; 
nott:.: of claim ceainsat Dr. Alen 
the j t mh Ait Force Base, 
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Fore, and knows the contents {; 
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s/ Gail Maric Cazire 
Sie iN ok on ial 
CALL Biutiic whe ie 
Swor.. to before se this 
10 «diy of Lecesbar, 1973. 
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LIVINGSTON !. HATCH 


ATTORNEY AT LAW 


FRONT STROCT ESSEX ROAD 
KCESEVILLE, NeW YORK WILLSDORO. MLW YORK 
12944 12996 


Plattsburgh Air Force Base’ 

c/o Base Commander 

Plattsburgh, New York 

Secretary of Defease 

Washington, D.C. 

Attention: Federal Tort Claims Department 


ee 


Secretary of U.S. Air Force 
Washington, D.C. 
Attention: Federal Tort Claims Department 


Dr. Alan H,. Mitnick 
6210 Park Heights Avenue 
Baltimore, Maryland 21215 


: 
} 
; #3 
jo 
($i 
is 
: 
: 
is 


Dr. Donald Marjer 
85 Centinnel Hill Road 
Milford, Connecticut 


Re: Federal Tort Claims 
Camire v. U.S. of A. 


To the above named: 
Enclosed herewith is Notice of Clain. 
Very truly 


a, oe ries 


Livingston 
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and his mother, GAIL MAHIE CAMIRE, and 
aad GAIL MARIE CAMIND, individually, 
Plaintiffs, 
~againste 
UNIV STATES Ge AMERICA anu Civ TT. 
Defendants. 
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AP PINAVIT 
STATE OF NEW YO 
88.3 

COUNYY OF ESSEX 

Gail Marie Casire, veing duly sworn, deposes and 

1. She is one of the Plaintiffs in the within 
is fully familiar with all the facts and circumstances 
the within action. Your deponent is the 
James Anthony Cawire anc is the mother of infant nlainsiry 


Joseph Anthony Canire. Your deponent was 


and was twenty years Of are in April of i971. 


2. Your dcponent has no formal medical trainin- 


your deponent ever taken any course in pre-natal or postena 
care cf an infant. Your deponent went to the tyoOlfth werade 
the Ausable Valley Central School, Although your denponent 
been around children and babysat during her adolescent years, 
she has had limited expericnee in the care and treatment of 
children priox to her &ivines birth to plaintire Joseph Anthony 
Cimire. 

3- Your deponent states that on November 27, 1970, 
plaintif?’ Joseph Anthony Canire was born at Platt 


While your ecponent's husband was on A Westpack Cruise in the 


Pacific, her needs and those of her chilc's medical needs were 


Shurch, New York, ! 


takoa care of at the Plattsburgh Air 
Now York, while your deponent was in 
and made a part of this affidavit is 
_Warked Exhibit A. Your deponont states that 
1974 was the first time she had Occasion te 
These records were obtained by your deponent's at 
Livingston L. Hatch, Esq. Your depoucnt states 
meadic.l records represent Part Of the course of ircatnen: 
was offered to the infant piaintirr. Your deponcit 
there are portions of these rec 
acponent will offer testimony 

Se Om April 27, 1971, your deuponent 
admitted to the Balvoa Naval iospital in San bicro, Californ 
Your deponent states that in order to Obtain admission to 
hospital, a forw was filled out. Your deponent calis the 
attcntion to Exhivit A, page YS , items 
Geponent states that items 26 and 28 show that the 
was undetermined and there was no mention Of how or 
condition was cuused, Your ,deponent states that a review 
mecgical record shows that the doctors at.the Balboa Naval 
Hospital did not have the anfant plaintiff's records as of 


5 


ae 
5. Your deponent states that while she was havins the 


July 13, 1971. (See Exhibit a, page > 


=) 
“ 


infant treated at the Plattsburgh Air Force Base, her normal 


Pediatrician was Capt. Metnick, M.D., althouch on Occasions 


Capt. Donald Marger, M.D., offered certain medical t 


. 


Your deponent states that the medical records, through inadequate,’ 


‘ 


show the course of treatment of this infant at the Plattsburgh 


Air Force Base secfore aad durins April of 1971. At the titre 


(i) dee page eo 
() Ast poge ds 


the infant was being treated by Capt. Donald 
@eponent had no reason to belicve that Capt. 
advice, diagnosis and course of medical tre 
Your dcponent was assured by Capt. Ronald M: 
would have to be paticnt because the tecth-auitin, 
last for a poriod of tice. Your aeponcnt 
it was safe to fly with the infant plainvir? 
April 26, 1971. The i iy Was cutting tecth. 

6. Your deponent states that when she arrived 
Balboa Naval liospital with her infant $On, she was ac 
the emergency room that the child was very sick anf 
Suspected meningitis. The U.S. Attornoy makes the 
process at the Balboa Naval Hospital sound so simple 
Of Exiiuvit A will show that the truce wature of tie 


was not able to be evaluated because of the masking by 


* ~~ 
Your deponent states the Sequence Wa.gvents were much 


than the notice of claim or the complaint would indicac: 


your deponent brought her inf: s tae Guersency 


Balboa Naval Hospital, she stood. end Was 

Out Of order by Dr. Campbell. 

the infant without my being present. He cane to me 

period of time and indicated that they suspected that the chil 
had meninyitis. ‘There was no mention at that time as to “he 
Stage of the meningitis. The only thing that was mentiored was 
that the child should be baptized and given the Last Rites. Your 
Geponent states that the medical records clearly s} 

medical fucility of Balboa was not Sure what type of moningitis 
it was. Your dcponent Spent a great deal of tine, as the medical 


records will show, at the hospital and actively engaged in the 


De ee et + 
Se pen ener eee oe oe ee 


curative activities and rehasi 
plaintiff. Your dcponent knew 
misdi-gnosis, or cven the likelihood 
the government for negligence. Your 
existence of a claim until ap 
Ze Your ceponent states 
Kast with the infant plaintiff and went on 
Plattsburgh Air Force Base for further care 
relative to tie sequel of injuries related 
genee by the Plattsburzh Air Force Base Nosn 
your deponent's child was treated by Dr. 
then took the infant child to civiliaa uedi 
deponent was advised to see Dr. Jerome Davis of Plattshur 
New York, The infant plaintiff went tirough as 
and referrals to various doctors. During the eco: 
medical workup, Dr. Jerome Davis indicated to your 
the infant child was apparantly sufferin~ fro: 
meningitis and that the existence of this cond! undetected 
for a long period of time cause the debilitation Your deponent 
States that this was the first.time that she had any knowledge 
that the child suffered froma undiagnosed meningitis and 
there may have been sonuethinz wrong in the diagnostic process. 
Annexed hereto and made a part of this affidavit is a copy of 
Dr. Davis’ medical report - marked Exhibit 8, 
6. Your deponent has a brother hy the name of Arnold 
-Lincoln who was injured in a logring accident aud who retained 
the services 9f Attorney Livingston Ll. Mateh, of Keeseville, 
New York. Your deponent was requested to come to his office to 
assist him in preparing certain Woriwen Compensation papers and 
preparing for a hearing. Later on Attorney Watch came to the 


home in which I was living in Keeseville to drive my brother 


to a cOmpensation neariny. At that time your devonent discussed 


this matter with At: rney Hatch and showed hia ber infant son 


ool 


. 


. 


and the teeth cutting wedicine that Capt. Donald 
prescribed. On July 10, 1973 Attorney 

his office to discuss this matter with 

Attorney Uatch went throuzi 

deponcat regeived 

Hatch asked your deponent que: G5 Concern in 
appearance of the infant and exactly what Dr, 
examining the infant. Your deponcnt was reduc: 
medical authorization to permit Attorney Hatch 


of the medical records. On that day your deo. 
‘ 


€ 


by Attorney Fateh that the initial diagnostic 
ing the existcace or tie probability of mening: 
Simple and that it appeared from what 
Hatch that there was a misdiagnosis in this ca: 
gave to Attorncy ~u@ OnLy medical records 
her possession. Annexed hereto and 
is a copy of those records = marked 
States that she was ‘unaware Of any improper handlin#® of 
s0n until she was advised by another doctor and by an attorney 
that there was a possiblity of a medical malpractice ciain. 

9. Your deponent was informed by her attorncy that sie 
Was unable to locate medical records at the Plattsbursh Air Force 
Base or anything to indicate the course of treatment in this 
matter, Your deponent was asked to execute a notice of clain, 
Annexed hereto and made a part of this affidavit is a copy of the } 
executed notice of claim with proof of mailing on January 15, 1974 = 
warked Exhibit D. Your deponcnt states that those papers were 
not drawn verbatim as your deponent dictated them, but rather 


were drawn by the attorney and executed by the plaintif’s after 


review of the shkue. Your deponent states that those papers do 


not have all the dates, times, events ant the course of events 


gee ee mee 


a See ee SO SS eS eee 
as to the day-by-day, houreby—lour course of treatment in decal 


ing with the sick infant child. Your deposent states that she wa 
informed that on August 9, 1974 her attorney received a donias 
from the United States Air Force and that the Genial of the cia 
was not on the Basis that there was no negligence, but rather 
that there was an untimeliness in filing the notice of clain. 
There was no denial as to the facts as they are spelled out in 
4his Lettor dated Aurust 9, 1974 from Col. Wiltian A. Martin. 
Annexed hercto and made a part of this affidavit is a copy of 
the letter dated Ausust 9, 1974 =— siarked Exhibit &, On August 20, 
1974, your deponent's attorney directed a response to the denial 
lettor of which no answer or reply has been had from the U.S. 
Government. a or about December 4, i974, the verificd complaint 
was served on the U.S. Government and on January 27, 1975 the 


‘ 


verified complaint was served on Capt. Donald Marsger, M.D. 
Annexed hereto and made a part of this affidavit is a copy of 
the summons and complaint in this matter - marked Exhihit FP. 
Your dcponent statcs that she had no knowledse that a medical 


“> *% 
> 
‘ 


walpractice case existed until duly of i9 and that her firs 


e 


knowledge concerning a possible wnisdiagnosis was in June of 1972. 
10. Your deponent ssates that to apply the statute of 


limitation against the infant plaintiff in a mechanical manner 


od 


will result in irreparable harm and injustice to a severely 
dazaged child, 

11. No previous application for relie? o. a similar 
‘nature has been made, 

WHEREFORE, your deponent respectfully requests that the 
Court grant the relicf sought in the annexed notice of motion, 


and such other and further relief as the Court deems just. 
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ou ji ANWVIONY CAML, ant, by hi her, J ‘ 
CAMIRE, and his mother, GAIL MAMIE CAMIUG, and JANES AN: 
CAMIRE and GAIL MARIE CAMIN&, individually, 
Plaintiffs, 
wagainste 
UNITED STATES GF AMERICA and CAPT, SONAL Maaco, Noh, 


fanaAsanis 
Defendants. 
ren EE A Ct 


ATTORNEY'S AFFIDAVIT 


STATE OF NEW YORK ) 

) S$S.s 
COUNTY OF ESSEX ) 
Livingston | 


« Hatch, being duly 


* abl t- “« 4 r ’ “ae 
sWOTN, USNOsSesS ANG says: 


i... That TI am 


the attorney for the plaintiffs 


within action and fully familiar with the facts and circusstance: 


which have becn gaihered by interviews with the plaintiffs a 
inspection of the recoriis and Conversations with personnel at 1 


Plattsburgh Air Force Base, New York. 


Plattsburgh, 


2. Your deponent represents one Arnold Lincoln, 


of plaintiff Gail Maric Camire. Arnold 


Lincoln suffered a 
severe head injury in a logging accident which 


Gisability. Your deponcnt needed to obtain 


certain invormatic 
certain in.ormarvian 


about his oducation and sccial hackcround in order to Ais in 


preparing for a workmen Compensation hearing. Your deponcene 


requested that one of 


the members of the fauiiy he present to 


assist in the communication and the sathering of information. 


After your deponent had spoken to plaintiff Gail Maric Canire 


relative to Arnold Lincoln's situation, your deponent iad a 


- + x * i 
conversation with plaintiff Gail Marie Camire ahout the possibility 


of collecting Social Security Disability and Aid to Denenden 
for the infant. 
Children from the Department of Social Services,’ Your deponent 


{ 


a SEMEL a ae a ee ian ant anne _ ae iy ee eee ae a -) wee? "Dee 


* \} 
4 
oY 
if 
i 
Y 
‘i 
i 
{} asked plaintiff Gail Marie Camire the history of tiow thi 
f. \ 
” ; i situation developed. At that time there was no further conversat 
} 
' 


concerning the facts surroundine the medical treatment at the 

\ Plattsburgh. Air Force Base. Your deponent went to the plaintir('s’ 
(| YeSidence to pick up Araold Lincoln for a Compensation hearins. 

4 1 At that time your deponent hada further conversation with 


i; plaintiff Gail Marte Camire at which time she showed me some 


i teeth cutting medicine and her infant son who could neither nick 
:! his head up nor wove ahout in his crib. Your decponent went ints 
; i 
} i Great details to determine what this whole situation was ahout. 
I Mrs, Camire indicated to your denonent that in June of 1972 
1 Dr, Jerome Davis indicated that this was a case of untreated 
t ucningitis. Your deponent received a medical authorization fro: 
i ' the plaintiffs and went to the Platisburgh Air Foree Nase and 
; +t 
; " then ‘to the Champlain Valley Physicians Huspital in Placitaburch, 
| 
i " New York. Your deponcent discovered that the Plattshbursh Air - 
i i Force Base either did not know or refused to give information as 
J ‘| to the whereabouts of Cant. Donald Marger, M.D. Your deponent 
|‘ @iscovered in the medica] records at Champlain Valley Physicians 
ty 
; Hospital the statement concerning the untreated meninzitis. Your 
igi ; deponent prepared a clain after a number of attempts to secure 
i+ the infant's medical records and file the same in January of 
f \ 1974 Within approximateiy six months from the discovery of the ° 
i? 
| ‘' medical malpractice case. 
i 3. Your deponent states as an officer of the courts of 
i i 


' ‘' the State of New York that these plaintiffs knew nothing about 


: ii the existence of a cause of action until the conversation of 


i | ; 
F July of 1973. ‘The only thing that these plaintiffs knew was that ' 
t 
‘! ‘ 
* ' -2- y 
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| ‘| thear infant son required care and troatucat in order tG aiiuvia 
ad ! 
; the injurics and the pain from his improper Giarsnosis ane ta 
l, results therefrom, 
“ 
i 4. Your duponent takes two positions in arecuing t " 
1} 
d etatute of Limitation is not anpplicabIa to this case. First: 
| your dcponent argues that the infant was constantly under the 
' 
! caro and treatment of the United Stat Government for the 
4 a , : ee on . ‘ 
i injurics sustained at the Vlatisburgh Air Porce tase up untid 
- } 
> 40 > " " , ei mu + ee ‘ ‘ 
| February of 1973. Second: Your deponent takes the position 
| Y J j 
a , : ; . ' 
j) that the plaintiffs did not discover the true nature of the ise 
‘ @iagnosis until July of 1975, or in the exercise of reason) 
diligence they did not discover the misdiagnosis until duly of 
| + 
‘ { 
i |, 1973. Taking these two positions into consideration, the filing 
1] { 
;, Of the notice of claim in January of 1974 wakes .the claim tinery, .' 
j 
e ‘i S. That no previous application for relief of a sinilar 
te | 
‘} nature has been made, ' 
i WHEREFORC, your deponent respectfully requests that the ‘ 
‘ " 
| Court dismiss the motion for summary judement, and such other 
Ha ' 
| and further relief as the Court deems just and proper. 
»” ki; , 
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if 
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; i! 
H 
\} UNITED STATES: DISTRICT COURT 
hy NOOO DyYeeertes OD New vw 
' WMI MLOVALCT OF Niu aUiti, 
; 
; oe eee Saati eeeaaeiemeeneeiemeemnieeemememenenen ete ers 
HW JOSEPH ANTONY CAMIRE, infant, by his father, JANES ANTHONY 
i! CARINE, and his wether, GAIL MARIE CAMINE, and JAMES ANTHONY 
1} CAMIRE and GAIL NARIE CAMINE, individually, 
. i! Plaintiffs, 
i ~againste H 
| UNITED STATCS OF AMERICA and CAPT, DONALD MARGE, M.D. ; 
i Defcndants. 
{} ae bron OA 
; <eoeeeseeenesotey-seiapsestnashein santas insnseusanmmensnneinettiunenanenacsinneuenitimnas ines “ 
‘ i} 
i 
5m { APFIDAVI 
| STATE OF NEW YORK } { 
} 20,3 
|| COUNTY OF ESSEX ) 
't Janes Anthony Camire, being duly sworn, deposes and savs: 
Mi ’ 7 ’ ‘ , 
} 1. That I am one of the plaintiffs in the within action 
° 
a > . : . Ht ‘ . 
, and familiar with som of the facts aad circunstances surroundin 
j ‘ the same. 
’ - 
i 2. Your deponent was twenty-three years o! fe in Apriz 
i 
| Of 1971 and was a member of the U.S. Navy, Your deponent was not 
if e on . - 
| Present in Plattsburgh, New York, when this WASGLasnNoOsis oecurred 
; , 
! 
| nor was he present at the Balboa Naval Hospital in San iezo, 
® : i California, during the initial period of the care and treatment ; 
ot ty 


of the infant plaintiff. Your deponent arrived at 


the Dalboa 


|} Naval Hospital on or about May 10, 1974. Your deponent did not 

' 

jt ” =" see ; 

U take part in any of the military medical treatwent nor was he j 
‘ ij ‘ 
' aware of what had transpired cxcept what he was told hy his wifc. 


3- Your deponent hei no tdea that there was a claia until 


Jaly of 1973 when he discussed the matter with Attorney Livingston 


L. Hatch and at that time he Rave Attorney Hatch permission to 


pursue this to determine the exact nature and the possibility 


of a course of action against the United States Government. 


Mh tte teste 


NO previous application 
nature S been made, 
WHEREPORE, your Geponent respectful ly 


Court dismiss the defendants wotion for 


Such other and furth er relic? as to the Court 
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72, 
Ae day or August, 
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January 26, 1972 Sheen, 
"J 1S. Cc}! Aga By 8, 
ONUT AT, Je ay USTR 
STArre 'UBCE ADVOCATE 
P. J. Goscienski, M. D. MeVACGMEDCEN 
CDR MC USN SAIS DIEGO, CA 92134 
Pediatric Service 
Balboa Naval Hospital 
San Diego, California 


37-PJG:bfs 
6150 
17 December 1971 


Dear Dr. Goscienski: 


Enclosed is the note of the initial evaluation on Joseph H. Camire. 
The mother and child would benefit from involvement with the Therapy 
Department and an evaluation by the Speech and Hearir.g Center at 
Children's Hospital. I would be glad to f>llow through with super- 
wision of these services. 


é vould suggest that your department continue managing Joseph's 
seizure disorder and medication rather than in*erject my thoughts at 
present. The mother approves of such an arrangement. 


I have sent a referral letter to the Regional Center to become involved 
when the waiting list permits. 


Follow-up notes will be forwarded to your office for’ his medical chart 
at Balboa. Thank you for this referral, if further questions arise, 
please do not hesitate to contact me. 

Sincerely, 


oO ae oe 


John E. Eisele, M. D. 
‘Director of Rehabilitation 
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Pediatric Service 
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| 
RE: 37-PJG:bfs 
| 6150 
17 December 1971 


Dear Dr. Goscienski: 


In regard to your inquiry concerning Joseph A. Camire, I would offer 
the following information. 


Children's Heal::h Center and the Regional Center for the Mentally Retarded 
offer a variety of Programs both diagnostically and therapeutically. In 
addition, the Neurologic Diagnostic Clinic is available if the diagnosis 
were open to question. Therapists and other allied health personnel 

are skilled and experienced in the management ~f pediatric level problems 
of both the physically and mentally handicapped child. 


For this particular patient I would suggest the following. I would be 

glad to evaluat» this boy on an outpatient basis along with an-Occupational 
and Physical Therapist. Depending on his circumstances, we could then pro- 
vide for an ongwing care program including the management of his seizure 
disorder if you so desire, through this facility. In all likelihood, he 
will merit a referral to the Regional Center for counselling and ultimately 
for optimum utilization of the available community resources. As their 
waiting list is approximately 700 patients, we can at least get a program 
inaugerated through a visit with me. 


If the above meets with your approval, kindly have Mrs. Camire call my office 
et 277-5808 Ext: 363 to arrange an appointment. We have tentatively set up 
January 11, 1972, 1:00 p-m. for their appointment. 
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CONSULTATION REPORT 


E5G # 0024-72 
5 Jan 72 


1. In sleep record, shifting 4-6 cps theta and delta throughout. 


2. Recurrent single spike activity present in left frontal central area and also 
multiple spike activity frequently of 10-18 cps more gaxkakxboresz promir 


over left central and posterior area but also generalized, 


3.Mo focal slow seen, 


IMPRESSION: Abnormal sleep record with frequent Single spike activity wth muitil 


spike activity also. 
Record is consistent with a seizure disorder, 
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Health Center eu: - ene JOSEPH Il. CAMIRE 


BD: 11/27/70 
69-063 


CONSULTATI ON 8 
REHABILITATION EVALUATION a OCN Page 1} 
Seaenty 49, 1998218: 0.259, CA 92134 


en ata Here 


-_—_—_———— 


Note Findings and Recommended Treatment: __13 month old boy from La Mesa, California _ 


with post-meningitis brain damage who is being evaluated xt the request of Dr. P.J. 
Goscienski of Ralboa Naval Hospital. 
ttt ats 


) 
Present history dates to 5 mos. of age when the child had a febrile illness, becare 


progressively worse and ultimately was diagnosed as having bacterial meningitis. 


® No specific organism was recovered as the cultures were masked by pre-L.P. antibiot: 
be 


STRAIN am 
He was severely ill and his recovery was incomplete leaving obvious sequelae of bra‘ 
Ln ee EOF OFS! 


damage. He was discharged to home withbut-patient follow-up care that has centered 
largely on his persistent seizure disorder. He began initially on phenobarb, progre 
needed Dilantin and presently is on 16 mg. Mephobarbital B.I.D. 2cc Dilantin uuspent 
B.I.D. and 2.5 ec of Mysoline, B.I.D. 


SS shssstesssseeassnsnsssssasasssvesesasenseesss 


The mother notes weakness and stiffness in his right side. He uses his left hand 


& for grasp but vith little purposeful activity. He seems aware of light and diurk 
nen eens 


‘but is not thought t>-cee objects. His hearing is impaired but he does respond to 
loud noises aad apprently recognizes his father's voice. His only communication is 
crying or smiling and an occasional babbled sylable. He does not sit without suppor 
and he has not attempted standing or ambulation. : 
ee ae 
iG PP Mats RN AO NCTE RS i Oe thought to be healthy and normal. The 
birth and neonatal history were unremarkable. ‘ | 
a ee 


There are no current complaints other than relative to his neurologic residuals, 


echineelddlineninnmennnmnemnneemne amendmen etl) 


Signature of Consultant 


‘ 
. . 


° 
‘ 


. Wealth Center 


‘? REHABILITATION 


EVALUATION “CONSULTATION 


JOSEPH Il. CAMIRE 


Date; January 19, 1972 Page 2. 


———— 
’ . ll f d child of 
Mote Findings and Recommended Treatment: Examination reveals a we wc tcnah Bh. ° 
average height and weight in no acute distress. Ht: 30" We: 19 Ibs. 6 oz. 


"er err ee ae eee 
fKIN: Unremarkable. 
’ . 


HEAD: Normacephalic, no bruit noted, P 
EYES: Pupils equal and reactive to light., eis ‘aiaiiads. hemes Pysiolopically 
cupped and normal color bilaterally. conjugate gaze. No attention to han 
or finger movements in front of face. Responded to fundus exam with blink 
a elt he 
T's Pearly, 


MOUTH: Throat benign. Normal palace. 
NECK: Supple , no masses. 
CHEST: Symmetrical and clear. 
NSR, no murmurs. 
ABDOMEN : Soft, no LSK or masses, 


@enmau: Infant male. Both testes in scrotum, 
ees LL <- [ee ee 
BACK $ Straight spine. Slightly asymmetrical muscles with more bulk on the right. 


' RUE: Moderate Spasticity. Hyperactive reflexes. Mostly flexor activity. Some 
rt ne 


voluntary extensor activity. Primitive grasp. 
LUE; Mild spasticity. More normal Btacp. Hyperactive reflexes. 


RLE: - Modcrate spasticity. Hyperactive reflexes. Good extensor strength. No 
cooperation, 

LLE: Mild Spasticity. hyperactive reflexes. Good voluntary motion. 

NEUROLOGICAL: D.T.R.‘'s noted above. sensation probably intact bilaterally, difficult 

eee Tetley Sil fiouls 


H.D. 
Signature of Consultent 
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<a | ; JOSEPH Hl. CAMIRE 
REHABILITATION CONSULTATION 


Date: 


Janua 39... 1972 


Note Findings and Recommended Treatment: °° test. Babinskis positive bilaterally. 


No A.T.R. noted. Poor head control. No sitting balance. Suggestions of 
ities eaten eanisstahineasanapenaeeeaineenastsimemens catmmtet teams aeeensnaameeaiom 
ahhetoid movements of head and left arm. No verbal response. Limited 


social response. 


ER lat a em BA i mea 
MOTHER: Relaxcd and helpful throughout the evaluation. Realistic fi her attitude 
ONE  OM RAC ARM RA RR at ee | 


Anxious to have therapuetic activities to carry on at home, 


eC ee Heenan ry 2 Oren, Bee 
IMPRFSSIONS: 


1. Organic brain damage, secondary to meningitis, severe, stable. 
Oe 
Spastic quadraparesis, right greater than left, moderate, stable. 
ncirhece ae ocaiemebacenaibaaanaeaaaeaaaNaeianimmchasaldiseee tbaIa Lak eee 


Impaired intellect, severe, probably permanent. sl 


’ Functional blindness, cortical, light perception only. “ 2 


Functional deafness, cortical, severe. 


Cy” 0.5L y 


1 ee al 
Ss A Os 


RECOMMENDATIONS 
a 


OT, and PT assessments this date. Include ROM, reflex activity, developmental 
status, overall muscle picture. 


Scheduie Speech and Hearing evaluation in approximately 2 wks. 
eases 


A eens steer hen, 

THERAPY RECOMMENDATIONS — 
rr eenennetsenresnnneneeeerenpereeenererer- 

1. He should be seen 1 x wk in OT and PT to continue his developmental asscssnent 
Meeeemerrt.t onesie catenin oe 


end to provide a home progrem for the mother to emphasize ROM and deve lopmenthD. 
play activities, Signature of Consultant 
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' ™ . 
. ll 


e 


REHABILITATION 


EVALUATION } CONSULTAT | ON JOSEPH H. CAMIRE 


Dates January 19, 1972 enci aticn a ere 
lle 
He needs a great deal of tactile inpuc because 
Note Findings and Recommended Treatment: Movie Sete pace we 
because of his sensory deficits and limited contact with the environment. 
2. Coordinate the above with recommendations Yollowing the speech and hearing 
ae 
evaluation with potential addition of oral facilitation. ‘s 


3. Re-evaluate after two mos. of the above with Dr. Eisele.’ 


OM jis 
obn E. Eisele, M. D. 
Director of Rehabilitation . 
i a 
JEE: sc ‘ 
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6150 
17 December 1971 


John Eisele, M.D. 

Children's Health Center 
8001 Frost Street 

San Diego, California 92123 


Dear Dr. Eisele: ° 


I would like to inquire about a program of comprehensive care for Joseph A. 

Camire. Joseph is a 13-month-old white male who was hospitalized in April, 1971 
for meningitis of unknown etiology. (This was thought for a time to have been J 
due to tuberculosis, however, skin tests have been negative and cultures have becn 
~umrevealing. He is not on antituberculous medication and has no sign of infection. 


Joseph now has a multiplicity of sequelae which I feel would benefit from a pro- 
gram of care in your clinic. His visual acuity and audio-acuity are both markedly 
diminished. His development is far below normal, and he is functioning at about 
three-month level. He has some residual weakness of the right arm and leg. During 
the past two months, he has developed a seizur+ disorder which is only partly con- 
trolled by Phenobarbital and Dilantin. I have only recently begun seeing him (the 
family had moved out of town for awhile), and I feel that his seizure disorder 
will improve with appropriate medication, 2 


I would like to contime to follow this child, but we do not hava facilities at 
this hospital for appropriate testing of children at this age, and I have been 
disappointed in previous attempts at obtaining physiotherapy for children with 
this kind of problem. I would like very much to know if your center can provide 
diagnostic and therapeutic facilities for this markedly v.eurologically handicapped 
child. If I can find « hospital summary, I shall send you a copy. I will also 
send you a copy of my latest note to supplement the above prescription. Thark 

you very auch for your assistance. 


Sincerely youre, 
/ 


P. J. GOSCIENSKI 
CDR MC USN 
Pediatric Service 
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JEROME A, DAVIS, M. o., FP. Cc. 
210 CORNELIA STREET 
BUITE 102 
PLATTSBURGH, NEW YORK 12901 


TELEPHONE: 561-3970 


April 26 


FOR PROFESSIONAL SERVICES Joseph Camire 


6/26/72: Consultation, neurOlogical exam. 
$ 35.00 
7/6/72 : Office, recheck 5.00 
7/7/72 + Admission to hospital 15.00 
7/12/72: Pneumoencephalogram 74.00 
8/21/72: Discharged-38 visits 190.00 


TOTAL DUE o 319.00 


RECEIVED PAYMENT 
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CHAMPLAIN VALLEY PHYSICIANS HospiTAL MeDICAL CENTER 
PLATTSBURGH, N. Y. 


NAME: — JOSEPH CAMIRE AGE ROOM D: g/u/72 


T: 9/6/72 
DOCTOR: J. DAVIS 
SUMMARY: 


A one year old child admitted on 7/7/72 and discharged on 8/21/72. 


| One is referred to the admission history and physical for “he details which preceded au- 


mission. 
He was seen by Dr. D'Aran in consultation and his notes are on the chart. 
He was seen by Dr. McCarthy and Dr. Poser. 


he is basically a post meningitis cerebral atrophy problem with seizures. He was worked 


; up thoroughly and when it was considered that nothing further could be done he was allowed 


to be removed to Sunmount State Institution. 


The child hemoglobin 12.8, white count 11,100, accompanying differential. Urinalysis was 
normal other than showing some WBC's and epith. cells. 


Chest x-ray and skull x-rays showed no definite abnormality. 


Pneumoencephalogram was done which showed large hydrocephalus with a disparity filling in 
the lateral ventricles as reported by Dr. Koerns:". 


It was felt that notning really could be done to help this child. I spoke with the 
family anu arrangements were made for the child to be seen and transferred to Sunmount 
Institute. 
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CHAMPLAIN VALLEY PHYSICIANS HOSPITAL 
MEDICAL CENTER 
PLATTSBURGH, NEW YORK 12901 


X-RAY CONSULTATION 


NAME Cante, J “— _ DATE: 


Se A 8 BF 


AGE 


ADDRESS RFD 1 Rox 68D, Keeseville, N.Y. Peed ETS Oe 


EXAMINATION Pneumoencephalogram FO cine ek 


REFERRING PHYSICIAN: Dr. J. Davis eee ROOM NO. “67-7 


Pneumoencephalorram: Dr. Davisc performed the procedure bv tniecting 
the approximately 39cc of air into the subarachnoi4 space via lumbar 
puncture in exchange for withdrawn CNS fluid, 


There is no evidence of tonsillar herniation; eimat cisterna magna 

{s viagualizei’i and the basilar cisterns are seen. The latter ones 
being moderately dilated. The fourth exn ventricle {s a’n: v'sualtzed 
and appears in normal position and is only moderately dtialatei, The 
third ventricle 1s not clearly seen. The lateral vertricles are 
fairly markedly dialated and there is a disproportion of air fslline 
of the two lateral ventricles and the left one contains substantially 
more air than the right one. On the brow up position the cortex about 
the frontal lohe anteriosuperijally on the left measures Jom. In thickness 
only. It does not appear that ventricles are in anv way ‘4snlaced, 
There 18 no air seen over the hemispheres even on the delaved study 
obtaine’ about six hours after injection of air. 


Conclusion: VYairly large hydrocephalus as deserthed without rir 
being demonstrated over the hemispheres. There is 2 dinna@rity ef 


filling of the lateral ventricles as described above, The reason “or 
it is not apparert from this study. 


HN. J. Koefner, “.D. 
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“eseph Camire 


6/7/72 


J, Ravis. 
Reas@acfor admission: Seizures and right hemiparesis. 


This is a 19 month old child who I saw in the office on referral. 


The child is from the baseand has just beer transferred up into this 
area . 


The patient's history dates back to five months of are from childhood 
to febrile illness, became progressively worse and also was diagnosed 
as having bacterial meningitis. There was no specificorganism from the 
cultures, the cultures were masked by Pre LP antibiotics. lie #as 
severely ill and recovery was incompleto leaving obvious seqtelae 

and brain damage. Ite was discharged home with out-patient follow-up 
care that has centered largely on his persistent seizure disorder, 

He began this on Phenobarb, progressively Dilantin and presently he is 
on Phenebarb- Dilantin 2 1/2 cc twice a day. 


There is noted weakness on the right side upper and lower extremity, 
lees use of the right side end increased tone to it, lle uses his left 
hand and left sid- for practically everything. 


He is aware of light and dark. itis hearing maybe impaited. lie responds 


to loud noises. ile communicates mainly by crying or smiling and occasional 


sound is made, but I am not clear on this at all and certainly not an 
intelligent sound in so far as I can ascertain, ile does not sit well. 
This child is not keeping up with his siblings and he is not standing, 
not talking, he can say occasionally fata and PaPa, but he says PaPa 
mestiy- more than MaMa. 


@prior to the meningitis he was rather healthy and normal. 


The birth and neonatal history ere untemarkable. 


He has been folbwed at the base. lie had an EEG August 12, 1971 through 
the Agmed services and it was done with a 22 wlectrodes scalp, to scalp to 
scalp feshien to ear fashion, It demonstrated acthvéty to 3-5 cycles 
per second over the entire right hemisphere, no focal abnormality. 


HOwever the entire left hemisphere the frequency was slower ar! intersperse 


with paroxysas of high amplitude, also activity in the 1 1/2 cfcle 

per second range. Spike and spike wave forms were seen throughout. 

The record was lousy confined to left posterior temperel parietal ares 
but which could occasionally be seen arising independently from the left 
frontal area as well, Photic stimulation did not significartly alter the 
record, Tlie impression was an abnormally ELG because of a moderate 
degree of left hemiparesis hemisphere showing slowing, intersperse with 
spike wave activity predominantly in the left posterior temporal parietal 
ares, lie is being admittedPEG was recommended kw where previously et 
was cancelled because of URI and this will be tried to be oltained 

on this present admission. 


lis examination is basétally as stated ahove. lie seems to smile and 
change his faciel features a bit, but he does have a rather bhiase look 
on.his fece end almost a retarded look. 


a 


J DAvis. 


His-pupiis 


His head is normal in size and shape, it is 46 cm which is at the minus 2 SD 
for his age group 19 months, . 
Neck is supple. 
Chest: Clear to percussion and uiscultation, 
Heart; rhythm regular and no abnormé: sounds, 
Abdomen: Soft, normal bowel sounds. 
Rectal deferred. 
Extremities: No deformities ,normally formec. 
@veuroiogicaily as stated above. There is nothing further to add. 


IMPRESSION: Status post meningitis with seizures and right béded hemiparesis, 


JD/ 11 


CAMTRE, JOSEPH 


The child is being admitted tomorrow, seizure problem, post 
meningitis. Needs a complete workup and they will bring the 


base chart with them. 


qeor (Oo 


CAMIRE, JOSEPH 


Age 19 months, the child had severe menhingitis, 45 months of 

age, and I have leafed through very superficially, his base 

chart and we note that he has organic brain damage, secondary 

to menningitis, severe but probably stable, spastic quadriparisis. 
right greater than the left, moderate and stable, impaired intellect 
severe, probably permanent, functional blindness, cortical, light 
perciption only and this remains the same. Functional deafness, 
cortical severe, seizures organic partially controlled, and rule 

out athetoid component, and stable family and well adjusted mother. 


Seen on June 6 over at the base, by Dr. Mitnick, Maj}., and 

the patient is on Dilantin, 2 cc bid, and the child is allergic 
to Penicillan. Had EEG on 8/11/71, abnormal, moderate degree of 
left hemisphere slowing and spike wave activity predominantly 

on the left posterior temporal parietal area. The child needs 
admission for PEG, brain scan, EEG and skull x-rays. 


Evaluation by opthalmalogy regarding any functional vision remaining. 


Admit sometime after the first of July, and mother was asked to 
bring the base chart with her at the time of admission. 


At that time, I should have the whole chart copied, for myself 
and the hospital. 


I suggested to the mother that she increase the Dilantin slightly 
to control the seizures better. 


The child is having about two scizcures a day, and he brings 
his legs up toward the stomach and he will stiffen up abit 
his eyes ahd hands, and his legs wili go out. The child is 
not keeping up with his .imiliar rae siblings, and he is 
not standing and not talking, and Only says Mama and Papa 
and Papa more than Mama. 

7 
His head circumference is 43.7 centimeters, approximately, he 
was totally uncooperative for this. 
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LIVINGSTON L. HATCH 


ATTORNBY AT LAW 


APPS CULEP cme eree 
WILLSRORO S18-** 34258 


FRONT STREET ESSEX ROAD 
KEESEVILLE, NEW YORK WILLSBORO, NEW YORK 
12944 12996 


January 14, 1974 


Plattsburgh Air Force Base 
c/o Base Commander 
Plattsburgh, New York 


Secretary of Defense 
Washington, D.C. 
Attention: Federal Tort Claims Department 


Secretary of U.S. Air Force 
Washington, D.C. 
Attention: Federal Tort Claims Department 


Dr. Alan H. Mitnick 
6210 Park Heights Avenue 
Baltimore, Maryland 21215 


Dr. Donald Marjer 
85 Centinnel Hill Road 
Milford, VConnecticut 


‘Re: Federal Tort Claims 
Camire v. U.S. of A, 


To the above named: 
Enclosed herewith is Notice of Claim. 


Very truly yours, 


» ” hoki 
Livingston L. Hatch 


LLH: eah 
Enclosure 


DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS UNITED STATES AIR FORCE 
WASHINGTON.OC 20314 


' 9 AUG B74 
Livingston L. Hatch 
Attorney at Law 
Front Street 
Kesseville, New York 12944 


Re: Claim of Joseph Anthony Camire, James 
Anthony Camire and Ga arie Camire 


Dear Mr. Hatch 


The claim of your above-captioned clients for alleged medical 
negligence at USAF Hospital, Plattsburgh Air Force Base, New 
York, has been considered under the provisions of 28 U.S.C. 
2671-2680. After a thorough review of the evidence and the 
pertinent law, it has been deemed necessary to deny this 
claim. 


The basis of this action is the failure of the evidence to 
demonstrate that a claim was filed within two years after 
the claim had accrued (28 U.S.C. 1346(b), 2401 (b)). 


If your clients are dissatisfied with this action, they may 
file suit in a United States District Court not later than 
six months from the date of the mailing of this notification. 


Sincerely 


WILLIAM A. MARTIN, Colonel, USAF 


Chief, Claims Division 
OFfice of The Judge Advocate General 


Septemher 23, 1975 


Honorable James Foley 
U.S. District Court 
P.O, Building 

Albany, New York 


Re: Camire v. U.S.A. 
Hon. Sir: 


While I was reviewing my medica. records in onr affidavits. 

I noticed that a portion of the consultation report was missing 
from Dr. Davis' report. I spoke with Mr. Hughes and he indicated 
to me that he had no objection to my sending these to you. By 
copy of this letter I am also sending copies to him. 


There is only one thing I would like to say concemineg this mal- 
practice case that was not previously said at the arvunent of 

this notion. Mr. Hughes' argument and his use of the "reasonable 
man''theory is contrary to what in fact extsts. I° vialpractice 

in a misdiagnosis area is so abvious. it would seen unnecessary to 
have to use expert testimony to establish malpractice. Iuncerford 
v. U.S. 307 Fed. 2d 99 outlines the covernnent's duty and the 
diagnostic process. Ittis clear that the fROvernvent in this case 
Owed a duty not only based upon its superior position to that of 
the claimants, but alsv in its confidential relationship establish- 
ing a reliance on the treating physician's opinion, 


Very truly yours, 


Livingston L. Hatch 


LLH: eah 
cc: Asst. U.S. Attorney Richard K. Hughes 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


JOSEPH ANTHONY CAMIRE, infant, by his 
father JAMES ANTHONY CAMIER and his 
mother GAIL MARIE CAMIRE, and JAMES 
ANTHONY CAMIRE and GAIL MARIE CAMIRE, 
Individually, 
Plaintiffs, 
- against - 
UNITED STATES OF AMERICA, 


Defendant. 


74-CV-501 


The following proceedings took place on 


the 15th day of September 1975, at the United States 


District Court, Federal Building, Albany, New York, 


before HONORABLE JAMES T, FOLEY, United States Dis- 


trict Judge. 


APPEARANCES: 


LIVINGSTON L. HATCH, ESQ. 
Attorney for Plaintiffs 
Village Offices & Civic Center 
Keeseville, New York 129/44 


JAMES M. SULLIVAN, JR. 
United States Attorney 
RICHARD HUGHES 
Assistant United States Attorney 
Of Counsel 
Attorney for Defendant a) 
Federal Building 
Albany, New York 
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CLERK OF THE COURT: Joseph Anthony Camire, 
infant, by his father James Anthony Camier and his 
mother Gail Marie Camire, and James Anthony Camire 
and Gail Marie Camire, Individually against United 


States of America. 


MR. HATCH: Ready for the plaintiff. 
MR. HUGHES: Ready for the Government. 
THE COURT: Proceed. 


MR. HUGHES: If it please the court, this 


is a federal tort claims action, alleging malpractice 


on behalf of the defendant, Donald Major, M.D., a 


former staff physician at the Plattsburg Air Force 
Hospital. 


The United States Attorney appears on be- 


half of the United States and Donald Major. 


There are tw motions to dismiss the 


complaint before the court on the grounds of failure 


to state a claim. One is submitted on behalf of 
Doctor Major, the other on behalf of the United 


States of America. 


There are two separate grounds, and that 


is the reason for two separate motions. 


The giound that the motion to dismiss on 


behalf of Doctor Major is that the action alleged 


for Doctor Major occurred solely and exclusively 
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within the scope of his employment in April of 1971. 


We believe under the doctrine in Barr 
versu3 Matteo, they are acts, alleged tortious acts 


occurring during the course of his employment, and 


as such he is protected under the doctrine of Execu- 


tive Absolute Immunity. 


We have submitted a memorandum to that 
effect, and in the reply memorandum it appears plain 


tiffs counsel now concedes that Dr. Major is insul- 


ated, protected absolutely from individual liability, 


and that if any cause of action accrues, it accrues 
against the United States of America. 


THE COURT: Wait a minute. Is that your 


state of mind, Mr. Hatch? 


MR. HATCH: Yes, Your Honor, apparently 


Dr. Major's position with the military does give him | 


this immunity for his negligent acts in this case, 


so I have no objection to that claim being dismissed 


against Donald Major. 
THE COURT: All right. You have made a 
separate motion on that? 


MR. HUGHES: Yes, we did, Your Honor. 
THE COURT: All right, I will grant that 


motion. 


Do you have that motion? I will endorse 


mas ea 


it and dismiss the complaint against the doctor. 


MR. HUGHES: Thank you, Your Honor. If it 


please the court, may I continue with the -- 


THE COURT: Wait until I see if I have the 
3) | papers. That is your amended notice of motion? 
MR. HUGHES: May I see it? 


THE COURT: All right, I will endorse that 


8 and dismiss the complaint against the doctor. 

9 MR. HATCH: Your Honor, it is my under- 

10 «§ standing even though he is dismissed against, he is 
ll : a witness that is accessible to interrogatories and 
12 discovery because of this immunity that he is granted 
13 by the statute? 

14 THE COURT: -Oh yes. 

15 Now you can talk about the one against the 
16 Government. 

17 MR. HUGHES: With respect to the United 

18 States of America, it is our position that the action 
19 is untimely for failure of the plaintiffs to file 


an administrative claim with the appropriate federal 


agency within two years of the accrual of the action. 


22 Title 28, section 2104B, which reads "A 
93 tort claim against the United States shall be forever 
24 barred unless it is presented to the appropriate 


federal agency within two years after such claim 


accrues,’ 


Your Honor, as I stated before, this is a 
malpractice action. The infant plaintiff, Joseph 


Anthony Camier, was born on November 27, 1970 at the 


Plattsburg Air Force Base Hospital in Plattsburg, 


New York. 


It appears that Mr. Camire's birth was 


normal in all respects. However, during April of 
1971, the infant plaintiff apparently developed cert- 


ain symptoms which as alleged in the complaint in- 


cluded high fever, nausea, convulsions and rigid ry 


of muscles. 


The infant plaintiff was brought by his 
mother, Gail Marie Camire, to the Plattsburg Air Forck 


Base Hospital. 


The father plaintiff was at that time a 


member of the Armed Forces of the United States. 

At that time, which was in April of 1971, 
the infant plaintiff was allegedly seen by the former 
defendant, Donald Major, M.D. Dr. Major as I said 
was a member of the staff of that hospital. Alleged- 


ly the infant, showing these symptoms, was diagnosed 


by Dr. Major as staply cutting teeth or having a 


common cold, this despite the alleged rresence of 


convulsions, rigidity, symptoms that might indicate 
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that perhaps something more than cutting teeth was 


present. 


There were alleged additional visits be- 


tween the infant plaintiff and Dr. Major in April of 


1971. Toward the end of that month, however, the 


plaintiff, James Anthony Camire, was transferred to 


the west coast and all the plaintiffs thereafter 


went to the west coast. 


On April 27, 1971, after the last contact 


10 between the infant plaintiff and the alleged wrong- 

i doer, Dr. Major, approximately one week after that 

12 last contact, the infant plaintiff was admitted to 

13 the Naval Hospital in San Diego, California. 

14 He was seen: at the emergency room, at which 

15 time the plaintiff Gail Marie Camire, who brought 

16 the infant to the hospital, was advised by t’ staff 
. 17 at that hospital they suspected advanced sningitis 

18 and that treatment would have to be started immedi- 

19 ately with antibiotics and so forth to correct this. 


20 Now again let us stress to the court that 
21 about one week before, the infant having these same 
22 exact symptoms was diagnosed as cutting teeth or 

23 having a common cold. One week later the child was 
-“ brought before another physician at another hospital 


and was immediately diagnosed as a suspected 
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meningitis. 


It is respectfully submitted, Your Honor, 


that either the plaintiffs were well aware at this 


point that there had been a misdiagnosis or an 


alleged malpractice, or in the exercise of due dili- 


gence they should well have known that a malpractice 


may have occurred by a misdiagnosis by Dr. Major. 


However, nothing was done by the plaintiff 


until more than two years afterwards. The adminis- 
trative claim -- this was in April of '71 that the 
misdiagnosis allegedly occurred -- the administrativ 
claim, however, was not received by the federal 
agency until January of 1974. 


Now to get around what would appear the 
rather elementary application of the statute of limi; 


tations that I cited before, the plaintiffs are re- 


lying on two doctrines, the doctrine enunciated in 


the Borgia Case by the Court of Appeals ‘n New York, 
which has also been interpreted by the Southem Dis- 


trict in the case that is cited in my brief, that 


is the continuous treatment doctrine. In that doc- 
trine it is alleged and stated that as long as there 


is an ongoing relationship between the plaintiff 
and the wrongdoer hospital or doctor, the statute is 


tolled during that period, because an action should 


ee 


not be commenced against the person that is treating 


you while that treatment is going on. 


However, Your Honor, in the Acaria Case, 


the Southern District originally denied a motion to 
dismiss on that ground to develop additional facts. 


During the course of the trial, however, it became 


ciear to the court that the relationship at best had 
been only periodic between the wrongdoer and the 
plaintiff, and ultimately granted the Government's 
motion to dismiss the complaint. 


In our case, however, there are no allega- | 


tions that there was any contact between Dr. Major 


and the plaintiffs after April 22, 1971. Trwve that 


the plaintiff infant, the son of a member of the 


Armed Forces, continued to avail himself of the free 


medical care of the United States in military hos- 


pitals until the Armed Forces member's discharge in 


February of 1973. However, Your Honor, the case 


relied upon by counsel to get around this doctrine, 
Kausik versus United States, in which the Circuit 
Court in that case upheld the District Court's dis- 


missal of the complaint on the grounds of untimeli- 


ness, indicated it would be unreasonable to demand 


further treatment at the hospital, a period that will 


never expire so long as he is a seaman. In other 
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words, Your Fonor, as long as the plaintiff James 


Anthony Camire was still in the military service, 


presumably that infant would still be availing him- 


self of free medical care and that the Statute or 


Limitations would be prolonged ad infinitum. 


It is respectfully submitted if the court 


its motion to dismiss, you will see that this doc- 


trine is not applicable to this case. 


The second ground to circumvent the statute 


reviews the cases submitted by the Government in 
of limitations was because the cause of action did 
\ 


not accrue until sometime in mid-1973 when the plain- 


tiffs first had their contact with plaintiffs' attorn} 
ey and he advised them that perhaps a malpractice 


might have occurred, - 


However, Your Honor, if you read the com- 


plaint, which must be accepted as factual, in the 


compiaint the plaintiffs allege that the wrong doing 


occurred in April of 1971. The infant went to Caii- 


fornia that same month. There was a medical diagnosi 


of suspected meningitis, spinal meningitis. Also i 


in their opposing papers, Your Honor, plaintiff Gail 


ll re 


Marie Camire admits that when she was in California 


with the infant, she was advised by the staff physic- 


ian that the child did in fact have suspected 


eee 
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meningitis. 


It is respectfully submitted, Your Honor, 


that the Blamis Ignoras rule is inapplicable, because! 


by their own admissions, the Plaintiffs were well 


advised more than two years before the administrative 
Claim was filed that a misdiagnosis had occurred, 
and as such if they weren't aware of this fact, the 


reasonable man should have been aware of it and as 


Such their cause of action is untimely and the com- 
Plaint should be dismissed against the United States. 


THE COURT: Is it agreed that Dr. Major -- 


was he the first one thet treated this infant? 


MR. HUGHES: There Was another doctor, 
Dr. Minnick, I believe. However, there were no alle- 


gations that he was a wrongdoer. 


THE CCURT: Did he definitely make a wrong 


diagnosis? I dcn't want to put you on the spot. 

MR. HUGHES: If we accept the plaintiffs 
allegations as true, which we must, it would appear 
that a misdiagnosis wes made, 


THE COURT: You are Saying later it was 


MR. HUGHES: That he had meningitis, but 


E 
Ly) 
confirmed by military doctors? | 


we must accept the plaintiffs allegations as factual 


for the Purpose of this motion. I am not going to 
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concede if we should go to trial on this, it would 


be up to the plaintiffs to prove it, 


THE COURT: I understand that, but I am 
following what you were talking. At least the mili- 


tary people, later somebody found -- 


MR. HUGHES: That same exact month, yes, | 


they did. 


THE COURT: Some mistake may have been 
made in the beginning as far as the condition that 


existed? 


MR. HUGHES: It would seem very possible, 
Your Honor. 

THE COURT: All right, Mr. Hatch. 

MR. HATCH: Your Honor, this matter in- 


volves an infant who is a quadriplegiac and has veen 


that way since -- or has been determined as ‘shat in 
1971. What our contention here is, under the con- 


tinuous treatment doctrine -- 

THE COURT: How old is the infant now? 

MR. HATCH: Four and one-half. Under the 
continuous treatment doctrine, Arcadia, which is 
the case that is referred to in the briefs, it would 


appear that in all these cases you would have to 


read the individual facts. 


Arcadia is a federal prisoner who went to 
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Atlanta and several federal prisons and only had 


periodic visits concerning his eyes. They don't 


talk about the continuous treatment as to the doctor. 


In Kausik, they make reference to the fact that it 
could be a doctor or hospical relationship. 


Now assuming we give the argument that 
Dr. Major is not responsible because of this execu- 


tive immunity or this immunity given by statute, then 


somebody has to be responsible. The purpose of the 
continuous treatment doctrine is non-existent if the 
man can't be sued. You wouldn't interrupt the course 


of treatment and Judge Friendly says this is the 


purpose of it. 


Now the facts in this case are quite simple 


and they are covered in the affidavits. 


This givl, who was 21 at the time, first 


child, goes to the hospital. This man sees her three 


times, the baby, gives him medicine. They go to 


California. The child has convulsions. Now this 


girl doesn't have any medical training. She gets 


out to California and the doctor said "This is, we 
think, meningitis." 
Now in Exhibit A, which is the entire med - 


ical record which we were able to get out of the 


federal government, it is clear that nobody knows 
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what is going on, because they first diagnose it as 
a tubercular, then meningitis, then in the final 
report they report about viral encephalitis. The 


doctor says that the meningitis is so masked by anit- 


biotics they are unable to get a culture to determ- 


ine what it is. 
At that time, this kid, this child is -- 


the doctor says "You better get him baptized," and 


they have him baptized. The kid is on the critical 


list until that summer. It isn't until July 13, 1971 


that even the people out in California even have the 


medical records, so they don't know. 
I cite the page of the medical rec i in- 
dicating that on July 13, 1971. This is an indicatio 


that they have not received the medical records that 


@re normally forwarded with the military personnel 


as they move along. 


The second point is the entrance into the 
hospital. The admission card has no determination, 
no diagnosis, no nothing. She knows nothing about 
what is wrong with this child ana she doesn't know 


anything about it until she comes back to Plattsburg, 


New York, at which time she goes back to the Platts- 


burg Hospital on June 6, 1972. All the time this 


child is continuously being treated for meningitis 
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and the trauma sequela that goes from it. As a part 


of it, she goes back to the Plattsburg Hospital, the 


pediatrician, and they said "You better get a civil- 


ian person, take him over to Dr. Davis." Dr. Davis 
gets a consulting doctor by the name of Dr. Davian. 
Dr. Davian never tells my client, Dr. Davis never 


tells my client, but in the back of the medical re- 


port he says this is a case of untreated meningitis 
and that is what caused the debilitation. 

In June Dr. Davis sits down and says "Young 
lady, your child is going to te permanently damaged 
for the rest of his life, we don't expect him to 
live more than 7 or 8 years," and at that time is 
the first time she is aware that Dr. Major didn't do 
something that he was supposed to do. Her actual 
knowledge is not what she reasonably should know, 
but her actual knowledge of what was wrong. 

She came to me in 1973 through another case 
and we ‘iscussed the case. It took us a year and a 
half to get the records which we were entitled to. 

It wasn't until then that we had a chance to look at 
what had occurred. 

If you tale the continuous treatment doc- 


trine; I will agree with what they say in Kausik, 


they said the seaman, he had a condition that was 


15 


caused from a retinal examination and injecting some 


fluid. They said that the trauma was there, it 


existed at the time, he knew about it and he continue 
to go cn and on. Seven years later he filed a 

claim. Well, he was an adult. I know that Pitman 
B8ays that we are not too concerned about infants in 


this situation, but there is a case Jordan versus 


United States, and I looked at all the cases and I 


tried to figure out what each circuit came up with, 
and I finally found out how to read these cases. I 


took them all and put them in date order. Back in 


1962, the federal courts had one attitude toward | 


this situation. As late as May 1974, their attitude 


is beginning to change. Now Jordan sets forth what 


is necessary for the discovery rule, what are the 


elements. In this case, the man's operation, Jordan, 


occurred in June of ‘71. He filed a letter with the 
Veterans Administration concerning the service con- 

nected opt.ration in 1970 and the Sixth Circuit said 

that wasn't enough, he knew what was going on. You 

continue to lock at these cases as you go along and 

you will see there are certain elements of this, 

I think what it is they take a person, they take the 
nature of the injury, they take all these factors 


together and they look at the trauma, the sequela, 
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and the information this person had to determine what 
a reasonable man would determine in this case. 


Basically, the argument is the Government 
says "Major, you are not responsible for anything 


you do," 


Now Judge Desmond in the Court of Appeals 
said "We don't want doctors to be sued while they 


are going through the course of treatment, they 


won't do the right thing." He might be liable, but 
Dr. Major, as the Government said, "You have no 


responsibility." 

Now the relationship with United States of 
America, the government, the Department of Defense 
continued until February of '73. Now in Ashley 
versus United States, the Ninth Circuit at 413 


Federal (2d) 490, there was an implication, they 


talk about the Second Circuit having dictum suggest- 


ing that as long as they are under the Government 


care, the continuous treatment rule, this Ninth 
Circuit says that that shouldn't be the rule. How- 
éver, in any of the cases where the continuous 


treatment rule has fallen avart, a man went in and 


maybe had his eye looked at one month, two years 


later , but this kid was from the day of this illness 


to the day they left the military, was under the 
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constant care of the Government, and the medical 


records speak for themselves. 


So our argument is a little different 


relationship is created here. We have a continuous 


treatment not only to the doctor-patient, but we 


also have a continuous treatment as to the government 


which it now says “Donald Major, you are not respon- 


sible, we are." And we did have a continuous relat- 


ionship with United States of America. That is 
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No. 2, the continuous treatment rule, the 


cases speak for themselves. I am sure you will have 
to take the facts and determine whether under the 


affidavits there was reasonableness or whether a 
person in that situation should have known or shouldnit 


have known, but what I am saying is not what we said 


on January 4, 1974, what went through that girl's 


mind when her baby was laying there dying, is the 


first thing that she has *o do "I have to get a 


lawyer because I think there is something wrong." 


No, that is not our argument. The argument is now 
@ person sits down and says "The Doctor said this. 
I went to this doctor and re said that." And you 


put that all together and now we have *o go back 


to what she said at that time. 
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I would respectfully request that if the 


papers as a matter of law are not sufficient -- I 


noted in the last decision, Jordan, they direct a 


hearing in this situation, and I respectfully sub- 


mit that the case law, what I did with the case law 


is I labeled each case of the time down when tt was 


supposed to have been discovered, when it should have 


been discovered, and the time seems to be very im- 


portant. 


If you take April 1, 1971, she makes their 


claim in 1974, if you use the discussion in Borga, 

if they had made their claim while they were in the 
military, it would have been at the time that they 

were still under the care and treatment of the 


United States Government. 


I submit that my memorandum raises the 
two issues and I respectfully ask the court to de- 


cide those issues. 


MR. HUGHES: Your Honor, the law in the 
Second Circuit is Kausik. There may be other laws 


in tne other circuits and most of the other laws 


in the other circuits don't even accept the continu- 


ous treatment doctrine. However, Kausik talks about 
a relationship between a wrongdoer hospital and 


doctor and patient. This relationship between the 
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alleged wrongdoer, Dr. Major, and the plaintiff, 
terminated in April of 1971. The claim is filed in 


January of '74. That same month they had been ad- 


vised by the staff in San Diego that they suspected 


meningitis. The infant was exhibitirz the sme 
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symptoms that he exhibited when treated by Dr. Major. 


Dr. Major had allegedly diagnosed it as cutting teeth 


and common cold. One week later with the same 


symptoms, meningitis. 


Also, Your Honor, as fer as the continuous 


treatment with respect to the hospital, if the court 


reads the Kausik decision which is cited in my memor- 


andum, it will become clear that the plaintiffs 


cannot rely upon the fact this infant continued to 
be treated in a government hospital. There was no 


prohibition, they had discovered this alleged mal- 


practice, they could have filed a claim with the 


United States and this they failed to do. We respect 


fully request, therefore, Your Honor, that the com- 
plaint against the United States should be dismissed. 


THE COURT: I am going to reserve decision. 


Is all your briefing in now? 


MR. HUGHES: Yes, I have two briefs in. 


THE COURT: You are satisfied with your 
briefing? 
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MR. HUGHES: Yes, Your Honor. There is 
one brief that I noticed the secretary put the pages 
tn incorrectly, page 3 of this. 

THE COURT: Yes. I think what you should 
do, the other motion was granted and I endorse that 
motion. I think you should go over the papers with 
the Clerk and see the ones that relate only to this 
motion that I am reserving on so I can take those 


papers and then you can correct the original briefs. 


(Thereupon the foregoing motion was con- 


cluded. } 
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